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Damages in Fraud Cases, 
Not Just Out-Of-Pockets

Victims of fraud have traditionally been 
advised that their recovery is determined by 
the “out-of-pocket” measure. With increasing 
regularity, however, Minnesota courts have used 
an alternative measure in fraud cases where the 
out-of-pocket measure does not accomplish 
justice. One such alternative measure is “benefit-
of-the-bargain” damages, a measure akin to a 
typical measure of damages in contract cases.

General Measure of fraud 
daMaGes

In Minnesota, the measure of damages recov-
erable for fraud has generally been limited 

to out-of-pocket damages. “The out-of-pocket 
rule allows damages to be recovered which 
are the natural and proximate loss sustained 
by a party because of reliance on a misrep-
resentation.”1 In other words, this measure 
of damages allows a plaintiff to recover, as 
suggested by its name, what he or she has 
spent “out of pocket,” or what he or she has 
actually lost, in reliance on a misrepresenta-
tion. However, the out-of-pocket rule does 
not allow a plaintiff to recover what he or 
she might have gained through a transaction 
had it not been fraudulent. Out-of-pocket 
damages aim only to reimburse the plaintiff, 
and therefore they do not give the plaintiff 
any more than what they actually lost in 
reliance on the misrepresentation. 

The out-of-pocket measure is typically the 
default for fraud damages. This promotes 
the goal of awarding damages in fraud 
cases to restore the status quo ante. The 
court aims to put the plaintiff back in the 
position he or she was in before reliance on 
the misrepresentation. Usually, this is ac-
complished by reimbursing the plaintiff for 
money spent or otherwise lost in reliance on 
the misrepresentation. Awarding more than 
out-of-pocket damages puts the plaintiff in a 
better position than he was in before the mis-
representation. In addition, out-of-pocket 
damages are often less speculative than other 
forms of damages.2 This is because it is gener-
ally easier to compute losses that have already 
been realized than it is to compute damages 
based on what a plaintiff may have gained 
had a misrepresentation been true. Tort 
law disfavors speculative damage awards. 
Therefore, out-of-pocket damages are the 
general measure of damages in fraud cases. 

exceptions to the General rule

Although the general rule is to award out-
of-pocket losses in fraud cases, Minnesota 
courts have created exceptions and will 
award alternative forms of damages in some 
fraud cases. If out-of-pocket damages will 
not restore the plaintiff to the position he 
or she was in before his or her reliance on a 
misrepresentation, courts are able to award 
alternative forms of damages.3 This ensures 
that victims are compensated for their 
injuries and that fraudulent actors are held 
responsible for their wrongful acts.
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Courts award alternative forms of damages 
in three scenarios. First, courts have awarded 
alternative forms of damages in cases where 
plaintiffs were led to believe they had some-
thing they did not have.4 In Lewis v. Citizens 
Agency of Madelia, Inc., the plaintiff was led 
to believe she was the beneficiary of her hus-
band’s life insurance policy.5 After plaintiff’s 
husband passed away, she attempted to collect 
the proceeds of the policy and discovered that 
what she and her husband had actually been 
advised to purchase was an annuity.6 A refund 
of the premiums she had paid would not put 
the plaintiff back in the position she had held 
before her reliance on the misrepresentation, 
so the court awarded an alternative form of 
damages. Plaintiff was awarded the proceeds 
of the life insurance policy.7 And in Moe v. 
Moe, the plaintiff was led to believe he had 
a one half ownership interest in certain real 
property that he did not actually have.8 The 
court awarded one half of the value of the 
property to plaintiff.9

Second, courts have awarded alternative 
forms of damages when a misrepresenta-
tion keeps a plaintiff from protecting 
the value of property that he or she does 
own.10 Examples of this include when a 
previously stable business fails due to its 
owner’s reliance on a misrepresentation, 
or when reliance on a misrepresentation 
causes the plaintiff to lose the value of 
his or her career.11 In B.F. Goodrich Co. v. 
Mesabi Tire Co., Inc., the plaintiff relied upon 
defendant’s representation that it would 
continue to manufacture the type of tire 
that plaintiff used in its product line when 
it decided to sign a consignment agreement 
with the defendant.12 Shortly thereafter, the 
defendant stopped manufacturing that type 
of tire and plaintiff’s business failed.13 The 
court awarded the difference in the value 
of plaintiff’s business before as opposed to 
after the misrepresentation.14 Additionally, 
in Hanks v. Hubbard Broadcasting, Inc., the 
court awarded the difference in the value of 
a news anchor’s career before versus after her 
reliance on defendant’s misrepresentation 
when that misrepresentation caused her 
to forego another career opportunity and 
damaged her reputation in the industry.15

Finally, courts have awarded alternative forms 
of damages when they are less speculative 
than out-of-pocket losses.16 In Williams v. 

Heins, Mills & Olson, PLC, the court awarded 
benefit-of-the-bargain damages when it 
found Williams’ former employer had 
misrepresented the percentage of firm income 
he would be paid.17 In that case, it was less 
speculative to calculate what Williams should 
have received under the agreement, a straight 
five percent of the firm’s income, than it was 
to calculate Williams’ out-of-pocket-damages. 

Courts have also awarded consequential 
economic damages. Generally, consequen-
tial economic damages are awarded when 
the plaintiff has not suffered out-of-pocket 
damages in reliance on misrepresentations, 
but due to the misrepresentations they 
lost the value of some asset they previously 
held. For example, the plaintiff in Sports 
Page, Inc. v. First Union Management, Inc. was 
awarded lost profits when the defendant’s 
representation caused plaintiff’s business to 
go bankrupt.18 Courts explain that awarding 
out-of-pocket damages will not restore these 
plaintiffs to the position they were in before 
the misrepresentation, because out-of-pocket 
damages cannot revive a bankrupt business 
or fix a tarnished reputation. 

Alternative measures of damages are usually 
used when plaintiffs do not suffer a substan-
tial amount of out-of-pocket damages. Courts 
then award alternative measures of damages 
both to restore plaintiffs to their previous 
position and to ensure that defendants do 
not get away with their wrongdoings merely 
because plaintiff did not suffer a significant 
enough monetary loss. The Williams court 
embodied this notion when it stated, “appel-
lants effectively seek-through a mechanical 
application of the out-of-pocket rule-a free 
pass for their wrongful conduct.”19

The exceptions, however, are not unlimited. 
If plaintiff will be substantially compen-
sated by out-of-pocket damages, courts may 
decline to award alternative measures of 
damages.20 And Courts have declined to 
award emotional distress or other forms of 
non-economic losses for fraud.21 

the line Between contract 
daMaGes and fraud daMaGes
 
Benefit-of-the-bargain damages, of course, 
are typically awarded in contract disputes. 

This measure of damages allows a plaintiff 
to recover the value of what they would have 
received had the contract been performed, 
thereby giving plaintiff the benefit of their 
bargain, the contract. Is the line between 
contract damages and fraud damages being 
blurred?

Contract actions are based on an underlying 
agreement between the parties. Courts 
generally compensate plaintiffs in these cases 
by awarding benefit-of-the bargain damages. 
On the other hand, tort actions, including 
fraud, compensate a plaintiff for a civil 
wrong committed against them. A successful 
fraud action compensates a plaintiff who 
detrimentally relies on a representation 
made by another. This type of action is not 
based on an agreement between the parties, 
but rather on an understanding that when 
one represents false or misleading statements 
as true, that person should be held liable 
when another reasonably relies on those 
representations to their detriment.

Two Minnesota cases specifically address 
a plaintiff’s ability to state both a contract 
and a tort claim arising out of the same 
incident.22 These cases hold that contract 
actions and fraud actions are still two 
separate causes of action but it is possible 
to prove both. 

In Brooks v. Doherty, Rumble & Butler, Brooks 
accepted a position at a law firm based 
on the hiring attorney’s allegedly false 
representation that there was unanimous ap-
proval of the decision to hire him.23 Brooks’ 
employment was terminated shortly after he 
was hired, and a letter discussing his alleged 
inadequacies as an attorney was distributed 
to plaintiff and several other attorneys within 
the firm. The plaintiff asserted contract 
and fraud causes of action, claiming that 
his reputation was permanently damaged. 
The defendant argued that discharge from 
employment was actionable only as breach 
of an employment contract, but not as a 
tort. The court disagreed with defendant, 
explaining that a plaintiff may raise two 
independent causes of action: fraud in the 
inducement to the contract and breach of 
the employment contract.

Similarly, in Hanks v. Hubbard Broadcasting, 
Inc., the court commented on the line 
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between contract and tort.24 This case was 
initiated by a news anchor who chose to 
remain employed with defendant rather than 
accept an offer elsewhere based on representa-
tions that she would receive more publicity at 
defendant’s station in the near future. When 
that did not happen, her reputation suffered 
and her career was damaged. The defendant 
in Hanks argued that to allow recovery of tort 
damages would be to “improperly transform a 
deficient contract claim into a fraud claim.”25 
The court disagreed, stating that, “[a]llowing 
the fraud finding to stand in this case…does 
not impermissibly expand a contract claim 
into a tort claim. Extra-contract damages are 
recoverable when there is an independent 
tort.”26 If there is an independent tort, the 
plaintiff must prove damages for the tort 
separate from general damages resulting from 
the breach of the employment contract, so 
damages are not duplicative.

conclusion

The exceptions to the out-of-pocket damages 
rule are designed, generally, to provide a 

reasonable measure of damages to a victim of 
fraud. Civil litigators are well advised to keep 
these lesser-known and lesser-considered 
measures in mind when determining what 
causes of action to plead. What might, at 
first blush, be viewed as a defective contract 
claim, or a fraud claim with small or no 
damages, may be revived by an alternative 
measure of fraud damages. 
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